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CALENDAR OF EVENTS  
MEETINGS 

April 19, 2007  SCBA Meeting  12:00pm 
Will include a memorial for Wolfgang Riemer 
*Free CLE immediately following the meeting: 

“Assessments: What you need to know” 
Larry Naviasky, Esq. 

June 21, 2007  SCBA Meeting  12:00pm 
Reservations call 377-9096 

 
CONTINUING LEGAL EDUCATION 

SEMINARS 
 

Friday, April 27, 2007 Family 
and Matrimonial Law: Child 

Support 101 
8:30am-1:00pm 

 
Thursday, May 17, 2007  
Real Estate Practice Seminar 

8:30am-4:00pm 
All SCBA Luncheons and CLE’s at Glen Sanders Mansion 

1 Glen Ave, Scotia New York 
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FROM  THE COMMITTEES. 
 
ALTERNATIVE DISPUTE RESOLUTION   Next Meeting April 25, 
12 noon, Law Office of McCary & Huff, 107 North Ballston 
Ave. Scotia.  Bring your lunch.  For further information 
call Chair Jean Carney, 218-7100 

 
CRIMINAL LAW   For information about the committee, call 
Chair Paul Callahan, 895-2334 

 
ESTATE & ELDER LAW There will be a meeting and  
1 hour CLE presentation by Nicki Dress, Community 
Relations for Eddy Senior Care, Weds. April 18, 2007 at 
8:30 am, Law Office of Englert, Coffey and McHugh, 224 
State Street.   For information about the Committee call 
Chair Kathleen Toombs, 465-7581.  

 
LAW DAY   Next meeting April16 at 12pm at Castellos 
Restaurant, Nott Terrace St., Schenectady.  For information 
about the committee, contact Chair Diane Herrmann, by 
calling 377-6731 or e-mailing 
dianeherrmannesq@yahoo.com  

 
MATRIMONIAL LAW  For information about the Committee, 
call Chair Eric Tepper, 399-5400  

 
 REAL ESTATE  Next Meeting April 27, 2007 at 8:00am, 
Law Office of Englert, Coffey & McHugh.  For information 
about the Committee, contact Chair Larry Naviasky, 
374-7779  

 
TRIAL PRACTICES  For information about the Committee, 
contact Chair John Massaroni, 374-1800. 
 
 

 
 
 
 
 

 
 

 

 

 
Don’t Go It Alone 

LAP–The Lawyer’s Assistance Program of the 
Schenectady County Bar Association–is here to 

help members of the County Bench and Bar. 
LAP is concerned about your welfare.  We want 
to help.  Whether you are facing illness, alcohol 

or drug addiction, a gambling problem, 
psychological problems or financial difficulties, 

LAP is here to provide you with free,  
completely confidential assistance. 

All you have to do is ask.  Call or write: 
Honorable Vincent Reilly 

612 State St. Schenectady, NY 12301 
285-8422 

 
Lawyers Assistance Program 

Honorable Vincent Reilly 
612 State St. 

Schenectady, NY   123015 
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SHARED BENCH  

VITO C. CARUSO, JSC 
 

As is evidenced by last month’s 
newsletter, pro bono is a hot topic.  The courts 
are actively engaged in meetings and 
discussions with bar associations and others on 
the issue of pro bono legal service in the State 
of New York, and how it would interact with the 
courts and the bar.  The scope and complexity 
of New York’s  law and court structure make 
the assistance of a lawyer critical in obtaining 
civil justice.  Everyone is well aware of the 
foundation of criminal assigned counsel and 
public defenders for every litigant in a criminal 
proceeding.  However, the amount of free 

legal help available to low income persons for 
their civil legal needs is totally insufficient.   

The Legal Services Corporation recently 
completed the first nationally comprehensive 
study of unmet civil legal needs of low income 
Americans and issued a report.  The report 
found that 80% of the needs of low income 
Americans for civil legal assistance are not being 
met.  Further, for each person who received 
legal assistance from a Legal Services Corporation 
funded program, in subject areas in which the 
program provided service, at least one eligible 
client was turned away due to a lack of resources. 
 A study of the NYS Bar Association reported that 
New York’s poor households experienced an 
average of two plus unmet civil legal needs 
annually.  A total of approximately 2.5 million 
legal problems for which no lawyer is available.  
A reasonable estimate is that 10 million additional 
hours of attorney assistance may be required 
annually to provide New York’s poor with even a 
bare minimum amount of the legal help that they 
need.  Who will provide these additional millions  

 
 
of hours of pro bono legal services?  The 
answer is obvious - it is attorneys such as 
yourselves, through bar associations working 
together with the court system, who will fill this 
void.  A statewide survey in 2002 of pro bono 
activities of the New York Bar found that 46% of 
New York lawyers provided some pro bono 
service to the poor; in other words, 54% 
provided no such services.  Moreover, just 
26.5% provided more than 20 hours of service, 
the amount recommended by the 
Administrative Board of the Courts in its 1997 
pro bono resolution.  Also in 2002, the New 
York Unified Court System hosted 4 pro bono 
convocations to brainstorm issues and develop 
tangible, feasible ideas and strategies for 
expanding pro bono service in New York.  
Judges, bar leaders and practicing attorneys, 
and legal educators from New York and 
elsewhere, were among those who participated 
in the convocations.  From these convocations 
the following findings emerged: 

First, a need existed to increase pro 

bono services in NYS.  Next, it also determined a 
formal statewide initiative was necessary and 
desirable.  Further, stakeholders should be 
involved in the statewide program that is to be 
developed to expand pro bono and that the 
judiciary should have a significant role in the 
statewide program, but local leadership design, 
implementation and control are essential for a 
comprehensive and workable program.  And 
most importantly, pro bono service should be 
voluntary.  The convocations made specific 
recommendations including the following:  
 
1. That local pro bono action committees 

throughout New York State, supported by 
a statewide standing committee on pro 
bono, should develop local pro bono 
action plans; 

2.   That the Judiciary’s leadership role in 
increasing pro bono services should 
include, among other things, development 
of educational recruitment and 
recognition programs for attorneys; 

3.   The court based initiatives should be 
developed to facilitate court access for 
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litigants with pro bono attorneys; 
 
 
. Pilot projects should be set-up to test  

the viability of discreet task 
representation, better known as 
“unbundled legal services”, as a way to 
increase pro bono service; 

5. Material for law students and newly 
admitted attorneys should emphasize 
pro bono service;  and finally, 

6.  A methodology should be developed for 
the ongoing collection of data about pro 
bono service levels. 

 
We are now in the formative stages of 

implementing a pro bono plan for the 4th 
Judicial District.  The goal will be to increase 
pro bono activity in the entire 4th District 
through the cooperative efforts of Judges, 
lawyers, bar associations and entities already 
engaged in improving poor peoples access to 
justice in the District, such as the Legal Aid 
Society of Northeastern New York, the Rural 
Law Center of New York and the Legal Project of 
the Capital District’s Womens Bar Association.  
It is not my intention to re-invent the wheel, 

however, so I will be looking to each of these 
organizations to see what has been working for 
them and find ways to increase lawyer 
participation.  So, you can see that pro bono 
solutions begin and end with you - each of you 
and your commitment to providing pro bono 
services.  The Judges will do everything within 
their power and ethical considerations to make 
this an easier task.  To the extent feasible, we 
will provide flexible scheduling and docket 
preferences for pro bono cases, when doing so 
will not contravene statutes or policies that give 
preference to other cases.  We will consider 
other accommodations, such as providing 
courthouse space, free copying and telephone 
access for pro bono attorneys with limited 
resources, and the like.  Important in this plan 
would be to coordinate training and legal 
education programs for pro bono counsel.  We 
will continue to develop and present, during the 
next year, continuing legal education “best 
practice seminars” in each of the 11 counties in 
the 4th Judicial District.  The presenters at those 
programs will include a resident Supreme Court 
Justice, in each county available, along with the 
other judges, court personnel and lawyers.  It is 
anticipated that  

  
there will be an ethics component, which is often 
highly sought after by practitioners at each 
program.  There will be no charge to attendees. 
 The attendees however, will, in exchange for 
CLE credit, agree to accept at least one pro bono 
case or program, or provide other pro bono 
services, for instance staff or paralegals or the 
like.  In addition, we will refine methods to 
recruit, retain, train and increase the 4th District’s 
pro bono activities through additional programs, 
not the least of which will be judicial public 
acknowledgment of those who participate in 
exemplary pro bono services.  I hope that each 
of you will consider a role in the formation and 
development of pro bono programs in the 
counties where you live and practice.   

In quoting former Attorney General 
Katzenback in his discussions when civil legal 
issues were initiated in the war on poverty,  

“too often”, he said, “the poor man sees the law 
only as something which garnishes his salary, 
which repossesses his refrigerator, which evicts 
him from his house, which cancels his welfare, 
which binds him to usery or which deprives him of 
his liberty because he cannot afford bail.  The 
adversarial system on which our courts are based 
fails whenever one side goes unrepresented and 
judgment is entered by default.”  You and I must 
fight against such failure.  It will take the 
combined contribution of our time, talents and 
treasure to accomplish a successful end to this 
problem.  There is no cause more critical.  The 
fundamental fairness of our legal system is at 
stake.  We cannot sit idly by and leave this to 
others.  By committing to this effort now, we will 
preserve for our children and our children’s 
children, the greatest legal system in the world. 
We were returning from a bar luncheon lunch one 
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afternoon and while walking down the hallway to 
chambers, my law clerk casually remarked that 
the Schenectady County Bar Association was 
preparing to re-issue a regular newsletter. “Yes”, 
I thought and kept walking.  Then she said, 
“You’ve been asked to contribute a regular 
column . . . ”  I stopped.  But not for long.  
The decision was surprisingly easy.  I did (and 
still do) have some trepidation about writing a 
column.  However, I am honored to have been 
asked and will use it as an opportunity to share 
with you new and interesting developments in 
the courts. 

In thinking about the topic for this 
month’s column, the plight of the justice courts 
came immediately to mind.  By now, many of 
you have read or heard about the recent New 
York times series proclaiming the justice courts 
to be “broken”, portraying them as 
anachronisms; the underfunded, neglected 
stepchildren of the court system and a place 
where justice is often absent.  I disagree that 
justice courts are vestiges of a bygone era or that 
justice is absent from all of them.  Schenectady 
county’s six justice courts, for example, are 
presided over by dedicated attorney and 
non-attorney justices.  They, like many other 
justice courts, are hard-working and 
well-respected tribunals.   

However, I do agree that these courts, 

funded as they are by often meager municipal 
budgets, need attention.  This is especially so 
considering that over three quarters of New York’s 
trial courts are justice courts and that 
approximately two million cases are heard in those 
courts annually.  In the fourth district alone, there 
are over 190 justice courts and approximately 300 
justices.  While there have been some calls to 
disband the justice courts, in my opinion, that is 
not the solution.  The best remedy is to provide 
these courts with assistance -- financial and 
administrative assistance from the Office of Court 
Administration (OCA), the very agency which 
administers the state’s city, county-level, supreme, 
court of claims and appellate courts.  In reading 
oca’s recently released “action plan for the justice 
courts”, which can be accessed online at  
www.nycourts.gov/publications, you will see that 
this is precisely what is being proposed.    

Under the “action plan”, OCA will, at state 
expense, equip and support in each justice court: a 
computer, a printer, a fax machine, an internet 
connection, case management software, an e-mail 
system, access to online databases, a credit card 
machine with dedicated connection and a speaker 
phone for the courtroom.  In short, OCA  intends 
to fully integrate the justice courts into the state 
judiciary’s technology system.  Also, each court 
ultimately will be supplied with digital  

 
 
recording devices whose use would be required, 
thereby providing “real-time” records of court 
proceedings, ensuring a record for appeal.  
Presently, much of this  
necessary equipment is lacking in justice courts 
across the state.     

Other highlights of the action plan include 
expanding education and training for attorney 
and non-attorney justices -- providing an 
enhanced orientation program for new justices 
and instituting a newly developed curriculum for 
experienced justices.  Also envisioned are the 
training and certification of court personnel to be 
organized in cooperation with the state 
comptroller’s office, the implementation of 
measures to ensure fiscal accountability, and the 

enhancement of facility security and public 
protection.   

Most significantly, the action plan is not 
just a recommendation, but is being implemented 
right now.  The state judiciary’s 2007-2008 
budget submission includes a ten million dollar 
appropriation request to support the justice 
courts.  In the fourth judicial district, I have 
already designated three supreme court justices to 
supervise implementation of the action plan.  
Hon. Frank Williams serves at the supervising judge 
for Fulton, Montgomery, Saratoga and 
Schenectady counties.  Additionally, in the near 
future, a new attorney position will be established 
in the district to assist the supervising judges in 
carrying out this task. 

Let there be no doubt – justice courts play a 
pivotal role in the state’s justice system and the 
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litigants who appear before those tribunals are 
entitled to and should expect the same statewide 
standard of justice as exists in every other court. 
 In my opinion, the action plan is a very good 
step towards ensuring that end and Chief Judge 
Kaye is to be applauded for taking the initiative. 

 
 

 
  

 
 
 
 
 
 
 
 

Classified Advertising 
 

 

Professional Office Suite 
Class A Offices, British American Office Park, 
Latham.  Several windowed offices for rent 
within professional offices.  Conference room, 
secretarial stations, and kitchen.  Available 
immediately.  1992 sq ft or partial.    Contact 
L. McGregor  690-7000. 

 
 

Professional Office  
Offices for rent, with or without furniture, 
conference room, fax, photo, library, reception, 
etc. 250-650 month.  Contact Richard Antokol, 
514 State Street, Schenectady, NY 
12305,377-2500 

 
 
 

LAW BOOKS FREE! 

Anyone interested in 
Reports, Statutes, Form 
Books, ALR’s, AmJur’s and 
other misc. volumes-not 
updated-from Wolfgang 
Riemer’s library contact Bob 
Hoffman, 320-4743, 
bob@rwhooplaw.com 
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MEMBER ANNOUNCEMENTS 
 
Richard Fuerst, Esq., has recently been made a 
partner in the law firm of Higgins, Beyerl & 
Coan, P.C. 
 
Lawrence DeAngelus, Esq., .has recently been 
made a partner in the law firm of Higgins, 
Beyerl & Coan, P.C. 
     
 
DO YOU HAVE NEWSLETTER CONTRIBUTIONS? 

If you have something you want 
included in a future newsletter, the following 
are the deadlines: 

June (Mailing Date June 12)–May 25 

     
 

  

 
 

MANDATORY JUDICIAL CAMPAIGN ETHICS 
TRAINING 

All candidates for elective judicial office in the 
Unified Court System, except for town and 
village justices,  must complete this training.  
Rules governing can be found at 22 NYCRR 
100.5(A)(4).  More information can be found 
at: 
www.nycourts.gov/ip/jcec/training_faq.shtml 
This training will be held live at the NYS Judicial 
Institute, and simulcast in Albany, on Friday, 
April 20 (3:00 P.M.-5:00 P.M.) and Friday June 1 
(2:00P.M.-4:00 P.M.).  To sign up for the 
training contact Nancy Lucadamo at 
212-428-2526. 
 

 

 
 

LAW DAY COMMITTEE NEEDS YOUR HELP! 
Each year the law day committee organizes a ½ 
day program for area students.  This year the 
committee is planning a Mock Trial.  If you 
would like to be involved please contact, Diane 
Herrmann 377-6731.  Attorneys are needed 
to assist in the mock trial and to speak to 
students about the legal system.  Time 
commitment involves several planning 
meetings(free lunch!) and a few hours the 
morning of the event. 

 
LIBERTY BELL AWARD NOMINATIONS 

 
In conjunction with Law Day, the bar 
association presents the Liberty Bell Award.  
This award seeks to acknowledge outstanding 
community service by a lay person.  We are 
looking for someone who has promoted better 
understanding of the rule of law, encouraged 
greater respect for the law and the courts, 
stimulated a sense of civic responsibility or 
contributed to good government or 
community.  Nominations can be forwarded 
to the chair for the committees consideration.  
A brief narrative as to why the person is 
deserving can be emailed or faxed, 377-5450, 
dianeherrmannesq@yahoo.com 
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The Schenectady Bar Association is 

committed to providing you affordable, 
convenient and quality Continuing Legal 
Education seminars. 

2007 started with a ½ day program on 
Personal Injury Law, led by Trial Practice 
Committee Chair John Massaroni.  He was 
joined by Rosemarie Bodgdan , Jim Bendell, 
and the Honorable Vincent Reilly and J. David 
Burke.  The program provided insights and 
tips from experienced practitioners.   
The panel shared their expertise, provided 
updates on the law and shared their forms. 

The annual Estate Planning and Elder 
Law seminar followed.  The session was 
presented by local attorneys and provided 
updates and basic practice information.  The 
event was organized by Kate Toombs and the 
Elder Law Committee. 

Next up is our Family and Matrimonial 
Law featuring Child Support 101  scheduled 
for Friday, April 27.  This will be an interactive 
session, bring your questions and your 
calculators.  Basic support calculations, 
enforcement, modifications and an  update of 
case law will be covered . 

Ending our 2006-2007 program year is 
the ever popular Real Estate practice seminar 
on Thursday, May 17.  Space is still available, 
don’t wait to enroll we reach capacity! 

This summer we will be busy planning 
Fall 2007.  If you have program ideas please 
email me, dianeherrmannesq@yahoo.com. 
Under consideration is a  “Totally Ethics” 
program, allowing you to earn all your  ethics 
credits  at once, Trial Technics covering the 
basics: direct, cross examination, how to 
introduce a evidencet, and a ½ day program on 
Special Education Law. 

PLEASE JOIN US FOR AN OPEN 
HOUSE 

 
The Supreme Court Law 

Library of Schenectady County 
is having an open house on 

Thursday,  
April 19. 

Featuring: 
Computer Demonstrations 

Unifed Court System 
Information 

Classroom in the Court Videos 
NOLO Podcasts 

Afternoon reception and 
Referrals from 2:30-3:30 with 
Peter Coffey, Esq. And others 

in the legal and library 
community 

 

COME VISIT THE LIBRARY AND SEE 
WHATS NEW AND HOW TO 

UTILIZE THE FREE RESOURCES 
Library is located in the Schenectady 
County Courthouse, 612 State Street, 

3rdFloor 
RSVPS are welcome but not necessary, 

 285-8518 

CLE UPDATE 
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RECENT DECISIONS 
Prepared by J. David Burke 

 

ATTORNEYS 
 
Matter of Witherill, ___AD3d___ 

[Feb. 1, 2007] 
  

If you hold yourself out as a 
financial advisor, you are obligated to 
exercise such diligence in investing and 
managing assets as would customarily be 
exercised by prudent investors of discretion 
and intelligence having special investment 
skills. Needless to say this guy didn’t meet 
this standard and wound up losing his 
commission and being surcharged big time. 
The more interesting question is does he 
still have a license? He shouldn’t.9999 
 

Albany, FSB v Dashnaw, ___ 
AD3d___ [Feb. 8, 2007] 
 

As soon as you perceive that 
a party is appearing be an attorney, all 
further contacts with that party, including 
service of papers, must be made through 
the attorney. 
  

CONSTITUTIONAL LAW 
 

Matter of Kelch v Town Bd. Of 
Town of Davenport, ___AD3d____ [Jan. 18, 
2007]         
 

By a referendum passed in 
Sept 2004 the number of justices in Town 
was reduced from two to one, effective 
January 1, 2006. In a separate proceeding 
Court held that the justice elected in Nov. 
2004 would hold a 40 year term and the 
incumbent justice’s term would end on 
Dec. 31, 2005. Before new judge took office 
the town board raised the incumbent’s 
salary to $7,500 (from $2,500) and set the 
new judge’s salary at $500. While the 
judiciary should not interfere with a 
legislative’s body’s actions or exercise of 
discretion absent certain exceptions not 
applicable here, legislation cannot be 
sustained where the independence of the 
judiciary and the freedom of the law will 
depend upon the generosity of the 
legislature. Here, interference was 
warranted because the Town Board 
violated the public policy and the 
constitutional principles of separation of 
powers in setting the new judge’s salary at 
such a low amount. Court points out that 
Board could set different amounts provided 
it had a reason for doing so. Here, the 
Board gave no reason. 

 
CONTRACT LAW 

 
Kendle v Town of Amsterdam, 

___AD3d____[Jan. 4, 2007] 

 
Plaintiff enters into 

land sale contract with H. House is 
damaged in an explosion caused by Town’s 
volunteer firefighters. H submits claim to 
her insurance company and after signing 

release in Town’s favor, receives insurance 
proceeds. The next day, without any 
adjustment in the price, the closing occurs. 
H never fixes house. Plaintiff sues insurance 
company. Case dismissed. While execution 
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of a land sale contract provides the 
purchaser with equitable title to property, 
it does not create privity between 
purchaser and third parties. If I may be so 
bold to ask, why would you close without 
adjusting the sales price or getting the 
insurance proceeds?  I should complain, 
it’s these memory lapses that put bread on 
my table. 

 
Buttonwood Ltd. Partnership v 

Blaine, __AD3d___ [Feb. 8, 2007] 
 

Deed conveying vacant lot to 
defendants contained covenant that, prior 
to construction, grantor had to approve the 
architectural plans regarding the exterior 
appearances of all structures built on any 
lot. Court held that the covenant was valid.  
 

hΩ/ƻƴƴƻǊ Ǿ {ƭŜŀǎƳŀƴΣ 
___AD3d___[Feb. 15, 2007]  
 

A claim of anticipatory 
breach of contract is not established unless 
it is shown that the defendant’s proposal of 
or demand for performance of terms that 
go beyond the contract is coupled with an 
unqualified and clear refusal to perform the 
contract if those terms are not accepted. 
 

CORPORATE LAW 
 

Sanford v Colgate Univ., 
__AD3d____ [Jan. 11, 2007] 
 

A 
Not-For-Profit-Corporation’s Board’s 
decision not to pursue a derivative action is 
governed by the business judgment rule 
under which, absent bad faith or fraud, a 

court will limit its inquiry to the 
disinterested independence of the board 
and to the appropriateness and sufficiency 
of the investigative procedures chosen and 
pursued by the board. 
 

Tedesco v A.P. Green Industries, Inc. 
___NY3d____ [Feb. 20, 2007] 
 

A dissolved corporation may, 
as part of winding up its affairs, bring a 
third-party claim for indemnity or 
contribution in an action arising out of 
pre-dissolution events. 

 
CRIMINAL LAW 

 
People v Degiorgio, ___AD3d___, 

Jan. 11, 2007] 
 

Stands for the 
proposition that a defendant’s acts can be 
looked at cumulatively in determining 
whether he or she committed the crime of 

aggravated cruelty to animals. 
 

People v Faulkner, ___AD3d___[Jan. 
18, 2007] 
 

Where the verbatim 
transcription of the voir dire in a criminal 
trial is waived, reversal of a conviction is 
not mandated unless the defendant is 
prejudiced by the absence of a 
stenographic record. Here, he was 
prejudiced because there was not a full 
record of the questioning of a juror who 
was challenged for cause. 
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People v Craft, ___AD3d____ [Jan. 
25, 2007] 
 

Kid sitting on steps with JM 
who warns her of a possibility of a gang 
related retaliatory shooting. Defendant 
comes along and fires a volley of shots at 
JM, killing kid. Defendant convicted of 
depraved indifference murder. Court 
upholds conviction, pointing out that a 
defendant can intend to cause the death of 
one person (intentional murder) while 
simultaneously engaging in conduct that 
recklessly creates a grave risk of death to 
another Depraved indifference murder). I 
wouldn’t take bets on this being affirmed 
by the Court of Appeals. 
 

People v Kisoon, ___NY3d____ [Feb. 
13, 2007] 
 

Court reminds the Bench 
that it should follow the procedure outlined 
in tŜƻǇƭŜ Ǿ hΩwŀƳŀΣ όту b¸нŘ нтл ώмффмϐύ 
when the jury sends out a note. Here the 
trial court forgot to show the note to 
defendant’s counsel before responding to 
the jury. So now we will have a new trial. 
An argument for merit selection??? 
 

People v Tzitzikalakis, ___NY3d___ 
[Feb. 15 2007] 
 

At a restitution hearing the 
People have the burden of proving both the 
amount taken minus the benefit conferred. 
I suppose if someone stole my Saturn with 
85,000 miles on it he or she would claim 
that I benefited. And they might be right. 
Here, the defendant jacked up the bills for 
services and labor furnished to a City, 

keeping the overage for himself. It that case 
the City did receive a benefit, triggering this 
rule. 

People v Grajales, ___NY3d___  
[Feb. 20, 2007] 
 

Victim picks out defendant 
from a photo array. Later sees him on the 
street. People serve CPL 710.30 (1)(b) 
notice regarding the on-street identification 
but not the photographic ID. Preclusion of 
victim’s identification testimony not 
required because CPL 710.30 only 
mandates preclusion in the absence of 
notice of pretrial identification evidence 
intended to be offered at trial. Here, 
section does not apply because evidence of 
a victim ‘s pretrial photographic 
identification of a defendant is not 
admissible in the People’s case in chief. 
Court cautions that the better practice is to 
give notice of all prior police arranged 
identifications. 
 

People v Alvarez, ___AD3d___  
[Mar. 1, 2007] 

 
Court states that the 

protocol utilized by the State Police lab to 
determine when its employees may 
designate a DNA profile as a match may be 
discoverable on a motion that is supported 
with proof that such protocol is material to 
the preparation of the defense and that the 
request is reasonable. 
 

People v Drake, ___AD3d____ [Mar. 
8, 2007] 
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In ascertaining whether a 
defendant’s constitutional right to a speedy 
trial has been violated the Court considers 
the length of the delay and the professed 
explanation for it, the duration of the 
defendant’s related incarceration and any 
impairment of the defense resulting from 
the delay. 
 

 
People v Crandall, __AD3d___ [Mar. 

8, 2007] 
 

DA doesn’t turn over Rosario 
material to defendant prior to trial. 
Reversal? No because defendant did not 
affirmatively demonstrate that there was a 
reasonable possibility that the 
nondisclosure materially contributed to the 
guilty verdict. 

 
ESTATE MATTERS 

 
Matter of Lifgren, ____AD3d___  

[Jan. 11, 2007] 
 

Where a fiduciary 
obtains receipts and releases from all 
interested parties regarding the handling of 
an estate or trust, such informal accounting 
is as good as a formal judicial accounting. 
 

Matter of Collins, ___AD3d___ [Jan. 
25, 2007] 
 

Trustee impermissibly 
invades principal of trust. Remedy is 
repayment of principal with simple interest 
at the statutory rate of 9% per annum. 
 

Matter of Daniel TT.,___AD3d___ 
[Feb., 22, 2007]  
 

In a Mental Hygiene Law 
article 81 proceeding trial court, after oral 
argument and relying on certain documents 
addressing the alleged incapacitated 
person’s medical and financial needs, 
summarily dismissed petition. Court 
reversed, pointing out that, provided the 
petition contains sufficient allegations, the 
determination regarding the appointment 
of a guardian shall be made only after a 
hearing at which any party may call or cross 
examine witnesses, present evidence and 
be represented by counsel. 
 

Matter of Scale, ___AD3d____ 
[Mar. 1, 2007] 
 

A reminder that in a will 
construction proceeding the search is for 
the decedent’s intent and not for that of 
the drafter. 
 

EVIDENCE 
 
Martin v RP Assocs. ___AD3d___ 

[Feb. 22, 2007]  
 

A meteorologist’s opinion 
lacked an adequate foundation where no 
climatological data was submitted with his 
affidavit. 

 

FAMILY LAW 
 

Matter of Yarinsky v Yarinsky, 
___AD3d____[Jan. 18, 2007] 
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In a matrimonial action an 
application for counsel fee should be 
denied when both parties have sufficient 

assets and means to pay their respective 
expenses. 

 

Matter of Sheena D., ____NY3d___ 
[Feb. 13, 2007] 

 
In the context of a Family 

Court Act article 10 proceeding Family 
Court issued an order of protection 
directing Dad to stay away from his kids 
until they were 18, some 14 to 16 years 
away. Court said no, no, there must be 
periodic review of orders of protection to 
assess whether circumstances may warrant 
continued placement, continued orders of 
protection or reunification of the family. 
 

Matter of E.S. (anonymous) v P.D. 
(Anonymous) ___NY3d____ [Feb. 15, 2007] 
 

Domestic Relations Law § 72 
(1) which, under certain circumstances, 
allows a grandparent to petition for 
visitation survived a constitutional attack 
since it allows a court to employ the 
traditional presumption that a fit parent 
will act in the best interest of his or her 
child.  
 

Matter of Michael OO., 
___AD3d____ [Feb. 22, 2007] 
 

 Kid admits to acts alleged in 
a juvenile delinquency petition in J County. 
Proceeding is transferred to S County for 
disposition. At dispositional hearing parties 
reach a proposed resolution of substituting 
a PINS finding for the juvenile delinquency 
finding. Family Court concluded it had no 
authority to consider such disposition 
because kid admitted to JD petition before 

a different judge in a different county. 
Court says Family Court did have the 
authority to substitute a PINS finding for 
the JD finding. The persuasive attorney for 
the appellant, our Executive Assistant. 

                         

INSURANCE LAW 
 

New York Central Mut. Fire Ins. Co. 
v Wood, ___AD3d___ [Jan. 11, 2007] 
 

In an act of retaliation kid at 
6:15 a.m. drives his car over a tent, causing 
injuries to the occupant. His automobile 
liability insurer denies coverage, citing the 
intentional act exclusion of the policy. 
Court says the dispositive inquiry as to 
whether this exclusion applies is whether 
there is any possible factual or legal basis 
upon which to find that the bodily injuries 
inflicted were not expected or intended by 
the perpetrator. Here, the Court found a 
question of fact on this issue because kid 
said he didn’t know anyone was in the tent 
when he ran over it. Duh, at 6:15 a.m. don’t 
you think that just maybe there’s someone 
inside the tent sleeping? 
 

Appalachian Ins. Co. v General 
Electric Co., ___NY3d___[Feb. 15, 2007] 
 

To determine whether a set 
of circumstances amounts to one accident 
or occurrence or multiple accidents or 
occurrences, the Court applied the 
unfortunate event approach h which is 
based not solely on the cause of the event 
but on the nature of the incident giving rise 
to damages. Here, the Court that 
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employees’ exposure to asbestos 
constituted multiple occurrences the 

exposures share few, if any, commonalties. 
  
 

 
Stein v Security Mutual Ins. Co. 

___AD3d____ [Mar. 1, 2007]   
 

In his application for 
homeowners insurance plaintiff made 
material misrepresentations, giving the 
insuring the right to rescind the policy, 
rendering it void ab initio. Instead, on Dec 
18, 2002 it elected to cancel the policy 
effective January 20, 2003. A tree falls on 
the insured’s house on January 3, 2003. 
Insurer had to indemnify its insured 
because the loss occurred before the 
cancellation date. Do you think the claims 
person now knows the difference between 
rescission and cancellation? I tend to think 
so. 
 

MISCELLANEOUS 
 

Matter of Abraham XX., 
___AD3d___ [Jan. 18, 2007]   
 

 Plaintiff, a Medicaid 
recipient, obtains malpractice verdict on 
Mar.ch 23, 1998. A Supplemental Needs 
Trust (SNT) was funded on September 13, 
1999.  After plaintiff dies, Medicaid seeks 
reimbursement from the proceeds of the 
SNT. Administrator of plaintiff’s estate, 
citing 42 USC § 1396p (1) which states that 
medical assistance correctly paid on behalf 
of an individual may not be recovered 
except in certain instances, says no because 
Medicaid benefits were correctly paid on 
plaintiffs behalf between the date of the 
verdict and the funding of the SNT and thus 

State cannot recover from the SNT the 
Medicaid paid during that period. Court 
says nice try, but Ms Administrator you are 
bound by the terms of the SNT which must 
contain a provision specifying that the state 
will receive all amounts remaining in a SNT 
upon the death of the Medicaid recipient 
up to an amount equal to the total medical 
assistance provided. [42 USC  § 1396p (d) 
(4) (A)]  
 

Sperry v Crompton Corp.,  
___NY3d___ [Feb. 20, 2007] 
 

In case you commence a 
class action pursuant to New York’s 
antitrust statute (General Business Law § 
340 et seq. – commonly known as the 
Donnelly Act) you are not going to be able 
to recover treble damages. 

 
MUNICIPAL LAW 

 
Matter of Eck, ___AD3d____  [Jan. 

25, 2007]  
 

Civil Service § 75 disciplinary 
hearing, deputy sheriff invokes his Fifth 
Amendment privilege against 
self-incrimination. Not a surprise, he’s 
terminated. Court points out where a public 
servant refuses to answer questions 
specifically, directly and narrowly related to 
the performance of his or her official 
duties, without being required to waive 
immunity, the invocation of the privilege 
does not bar his or her dismissal. 
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Matter of Beneke v Town of Santa 
Clara ___AD3d___ [Jan. 25, 2007]  

 

Without bothering to obtain 
a building permit or anything else, plaintiff 
builds a “floating boathouse” on Upper 
Saranac Lake.  What a surprise the Town 
says take it down. Plaintiff says no, Lake is a 
navigable waterway and you don’t have 
jurisdiction. Court says so what, the 
Executive Law and the State Uniform Fire 
Prevention and Building Code mandate that 
local governments enforce the building 
code. 

 
NEGLIGENCE AND OTHER TORTS 

 
Kenneth S. v Berkshire Farm Center 

& Servs. for Youth, ___AD3d____ [Jan. 18, 
2007]  
 

15-year-old female under 
supervision of DSS admitted to treatment 
center at Ellis Hospital. While there a male 
social worker was permitted to visit with 
her in private, which was against hospital 
rules. Thereafter, kid runs away and 
contacts social worker & moves in with him. 
You know the rest of the story. Later 
parents sue Ellis for negligent infliction of 
emotional distress. Cause of action 
dismissed because emotional injury has to 
arise from the defendant’s breach of duty 
which unreasonably endangered the kid’s 
own physical safety. Allowing the social 
worker to visit kid alone does not constitute 
such conduct. 
 

Andrew Greenberg, Inc. v Svane, 
Inc.___AD3d___ [Jan. 18, 2007] 
 

The continuing tort theory 
may apply and extend the three-year 

Statute of Limitations applicable to a trade 
secret misappropriation claim where the 
defendant has kept a secret confidential 
but continued to use it for commercial 
advantage.                           
                   
 

Fenton v St. Lawrence County, 
___AD3d___ [Jan. 18, 2007]  
 

If an employer pays different 
wages to employees of the opposite sex 
who perform equal work and the jobs are 
performed under similar conditions, there 
may be a violation of the Equal Pay Act of 
1963 (29 USC § 206 [d]).      

 
Bingham v New York City Transit 

Auth. ___NY3d___ [Feb. 15, 2007] 

 
Plaintiff falls on stairway 

leading to and from subway. Stairway not 
owned or maintained by Transit Authority. 
Court applies common carrier rule as stated 
in Schlessinger v Manhattan Railway Co. 
(49 Misc 504 [1906]) In case you forgot that 
rule requires a common carrier to maintain 
safe means of ingress and egress for its 
passengers even to areas its does not own 
or maintain if such area is constantly and 
notoriously used by passengers as a means 
of approach. Court held rule should be 
retained at least to areas that serve 
primarily for ingress and egress to a subway 
or other similar station that is served by a 
single carrier.    
 

Bradley v Earl B. Feiden, Inc., 
___NY3d___ [Feb. 20, 2007] 
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Plaintiff buys GE refrigerator 
that catches on fire. Proof showed that 
cause of fire was a defective timer in the 
defroster unit. Jury held in favor of GE o n 
the products liability claim but found in 
favor of plaintiff on the breach of warranty 
claim. Third Department dismissed claim. 
Court reverses, holding that, because the 
verdict sheet as well as the jury 
instructions, specifically tied the products 
liability claim, but not the breach of 
warranty claim to the defrost timer, a 
rational jury could have found that the 
refrigerator was not fit for its intended 
purpose, regardless of whether the timer 
was defective given the evidence 
identifying the refrigerator/freezer as the 
origin of the fire. Moral, pay attention to 
the verdict sheet. 
 

Marsh v Hasbrouck, ___AD3d___ 
[Feb. 22, 2007] 
 

                        Where the 
real estate purchase contract was 
contingent on a satisfactory environmental 
inspection the purchaser cannot claim to 
have been fraudulently induced to enter 
into the contract because he had the 
opportunity to discover the underground 
petroleum tanks which the seller had no 
idea they existed. 
 

LaPage v Evans, ___AD3d___ [Feb. 
22, 2007] 
 

When kids fight at school, 
school is not liable under the theory of 
negligent supervision unless the acts of the 
aggressor could have been reasonably 
anticipated because the school had notice 

or specific knowledge of the kid’s prior 
aggressive acts. If you can’t prove notice, 
you can advance the theory the school is 
liable because its employees didn’t 
intercede to stop the fight.  

 

 
 
 

Blakeslee v Wadsworth, 
___AD3d____ [Feb. 22, 2007]  
 

To establish in a negligence 
action the theory of concerted action, you 
must show there was an explicit or implicit 
agreement on the part of both actors to 
cooperate to commit a tortious act.  
 

Sutherland v Thering Sales & 
Service, ___AD3d_____ 
 

Electrical appliance not 
working, plaintiff calls repair person who 
“fixes” appliance. No surprise, after repair 
there is a fire. Defendant says not liable 
because an independent 
repairer/contractor has no duty to install 
safety devices or to inspect or warn of 
purported defects. Courts says that’s true, 
but you are still on the hook because of the 
allegations of defects in your work. 
 

Guariglia v Price Chopper Operating 
Co., ____AD3d____ [Mar. 8, 2007]  
 

Defendant pharmacist pleas 
guilty to criminally negligent homicide 
based on fact he left an unsecured vial 
containing drugs in a duffel bag on the floor 
where it was accessible to 2 year old child 
who ingested drugs and died.  Court 
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awarded kid’s father $750,000 in punitive 
damages. Court upholds the award after 
considering the degree of reprehensibility 
of the defendant’s misconduct, the 
disparity between the actual or potential 
harm suffered by the plaintiff and the 

punitive damage award and the difference 
between the punitive damage awarded and 
the civil penalties authorized or imposed in 
comparable cases. Next question, is it 
collectible? 

 

PROCEDURE 
McKenna v Conors, ___AD3d___ 

[Jan. 11, 2007] 
 

Scheduling orders do mean 
something. Here Court in July 2003 
scheduled this medical malpractice trial for 
Sept. 2004. Plaintiff’s attorneys sought 
adjournment 8 days before trial. Motion 
denied, attorneys did not proceed to trial 
apparently because the expert witness, 
whom they did not contact until August 
2003, was not available. Case dismissed. In 
my humble opinion a harsh result. 
Monetary sanctions are a better option. 
 

Matter of Wiederspiel v Carstens, 
___AD3d___[Jan. 4, 2007] 
 

A party who actively 
participates in the arbitration process 
waives the right to seek a stay of 

arbitration. 
 

Matter of Apgar v Waverly Cent. 
School Dist., ___AD3d___ [Jan. 18, 2005] 
 

General Municipal Law § 
50-e (5) late notice of claim. Failure to offer 
any excuse for the delay or that it was the 
product of infancy is not fatal where a 
school district has contemporaneous 
knowledge of the facts alleged in the claim 
and cannot demonstrate prejudice by the 

delay. That’s why you check the school 
nurse’s records because I bet 9 times out of 
10 you will find a reference to the kid’s 
injury & accident. 
 

Matter of Bronsky-Graff 
Orthodontics, P.C.___AD3d___ 
[Feb. 8, 2007]  
 

Court says that multiple 
summary judgment motions in same action 
should be discouraged in absence of a 
showing of newly discovered evidence or 
other sufficient cause. 
 

Bast Hatfield, Inc. v Schalmont 
Central School Dist., ___AD3d___ [Feb. 22, 
2007] 
 

To demonstrate the merit of 
a proposed amended pleading, the movant 
only has to make an evidentiary showing 
sufficient to support the proposed claim 
which means the movant does not have to 
satisfy the summary judgment standard.  
 

Matter of Resnick v Town of 
Canaan, ___AD3d____ [Mar. 1, 2007]  
 

While a 42 USC § 1983 action 
is governed by a 3 year Statute of 
Limitations, one who experiences a 
continuous series of discriminatory acts 
may bring a claim for violations that occur 
outside the limitations period if subsequent 
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identifiable acts of discrimination occur 
within the period of limitations. 
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City of Plattsburgh v Borner, ___AD3d____ 
[Mar. 8, 2007] 
 

The 60 day time period to 
submit an order (22 NYCRR 210.33 ([a]) 
does not begin to run until after the signing 
and filing of the decision directing that the 
order be settled or submitted. 

 

 
REAL PROPERTY LAW 

 
5ƭǳƎƻǎȊ Ǿ hΩ.ǊƛŜƴΣ ___AD3d___ 

[Jan. 11, 2007]  
 

Parties negotiations to lease 
storefront property break down. Court 
points out that, because a lease is a 
conveyance of an interest in real property, 
to be effective there must be execution and 
delivery of the lease.  Court also point out 
that specific performance of a lease is only 
available where the subject property is 
unique. 
 

Matter of Manufacturers & Traders 
Trust Co. v Myers, ___AD3d___  
 

In this mortgage foreclosure 
action Court rejects the argument that the 
tender of a promissory note constituted 
payment of the mortgage debt, citing the 
rule that a mere promise to pay, absent an 
express agreement to the contrary, does 
not discharge a pre-existing debt. 
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ANNUAL AWARDS 

  
At the Law Day Spring Social, the association seeks to honor individuals for service 
to the community and profession.  If you would like to nominate individuals for 
following awards please submit them to the Executive Director for the boards 
consideration, by APRIL 10. 
LIFETIME ACHIEVEMENT AWARD 
A recognition, as the name indicates, of a life dedicated to the highest standards of 
legal service, this award is given to a lawyer who has 

· had a distinguished legal career 
· shown a commitment to pro bono or similar public service 
· attained the respect of colleagues 
· served the organized bar is some capacity 

EXCELLENCE IN SERVICE AWARD 
The organized bar’s appreciation of the invaluable service provided to lawyers and 
the public by court employees, this award is given to a court employee who has 
either 

· had a consistent dedication and commitment to our court system 
and the people it serves  

or 

· made an outstanding contribution during the past year 

LAWYER IN SERVICE TO COMMUNITY AWARD 
To acknowledge the contributions of lawyers to their communities, this award is 
presented to a lawyer who 

· has performed outstanding service of a social or civic nature in 
county bar, community or charitable activities 

· gives or him/herself to the community and the reputation of the 
community 

YOUNG LAWYER AWARD 
Presented annually to a lawyer age 35 or younger who has demonstrated both  

· legal proficiency 
· community involvement 
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Pro Bono Resources 
Looking for a chance to uphold one of the profession’s finest 

traditions–the provision of free legal advice and services to those who can’t afford them?  
 Whatever may have been true in the past, today’s busy practitioner doesn’t readily find, 
in daily life and practice, significant pro bono public opportunities.  That doesn’t mean the 
opportunities aren’t out there: the need is great, and it is a need only we are qualified to 
meet. 

.           
 
The Pro Bono Matrimonial Program of the Schenectady County Bar Association   
Contact Person: J. David Burke–853-8102 

Provides assistance in completing the papers and procedures to obtain a divorce, 
through two programs:  

 Volunteer attorneys agree to accept one case per year to 
represent an indigent litigant. 

 Biennial pro-se clinics, at which pro-se plaintiffs are guided 
through the divorce process. 

This is our very own program; more volunteers are urgently needed.  Call Dave to 
sign on. 

 
Legal Aid Society of Northeastern New York, Private Attorney Involvement Program 
Coordinator: Kristie Cinelle, 464-2922 ext. 322 

 
The program is also interested in hearing from you if you have legal expertise in another 
area you are willing to share with those in need. 
Services qualify for CLE credit (1 credit for 6 hours of service/you can accumulate up to 6 
hours of credit through pro bono in each 2-year CLE cycle).  Malpractice insurance 
coverage is provided, and out-of-pocket expenses are covered by the program.  The 
program also offers training programs that qualify for CLE credit. 
Legal Aid has also offers the Children’s Legal Project, providing free civil legal 
representation for low-income children in Albany, Rensselaer, and Schenectady Counties; 
at this time these services are being provide in-house, but those interested in volunteering 
should let Kristie know, in case there are cases the in-house attorney can’t handle. 
 
Capital District Women’s Bar Association, The Legal Project 
435-1770  

Addresses the need for non-criminal legal assistance by providing innovative, cost effective 
services that are collaborative in nature and that focus on well-defined but unmet community 
needs.  A unique aspect of The Legal Project is its provision of assistance to the working 
poor–those who don’t qualify as indigent, but still can’t afford to pay standard legal fees.  
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Schenectady County Bar Association 
PO Box 1728 
Schenectady, NY 12301-1728 
 
 
 
 
 

 
 

 

 

 

Come on in–You will find: 
 “Shared Bench”, by Guest Columnist Vito Caruso, JSC 
 Request for Nominations 
 CLE Update 
 Dave’s Digest/Recent Decisions 

 


